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CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Comuandant's decision
affirmng the suspension of his tow ng vessel operator's |icense
No. 04805.! The Commandant al so sustained findings of m sconduct
in appellant's navigation of a tug and barge underway on Lake Erie
for a nighttine voyage between Marbl ehead, Chio, and Huron, Ohio.?

Appel I ant had appealed to the Commandant (Appeal No. 2066)
fromthe initial decision of Admnistrative Law Judge Francis X J.
Coughlin, issued at the conclusion of a full evidentiary hearing.?
Throughout the proceedings, appellant has been represented by
counsel

The | aw judge found that on July 26, 1975, appellant was the
operator in charge of the tug SACHEMwith a fully | oaded barge, THE
CLYDE, in tow astern; that he proceeded on the Lake voyage at 2:40
a.m w thout having navigation |lights displayed on the barge: that
15 or 20 mnutes later a small cabin cruiser becane "hung up" on
the 500-foot tow ine between the vessels and slid back along the

The appeal is authorized by 49 U S.C. 1903(a)(9)(b).

246 U.S.C. 405(b) provides that towi ng vessels "shall, while
underway, be under the actual direction and control of a person
licensed ... to operate in the particular geographic area...."
Appellant's license qualifies himfor waters on which the G eat
Lakes navigation rules are applicable (33 U S.C. 241-295).

3Copi es of the decisions of the Commandant and the |aw judge
are attached.



line until it collided with the oncom ng barge; that four of the
six occupants of the cruiser lost their lives; and that the
presence of one of the survivors on the barge was not discovered

aboard the SACHEM until the tow i ne was shortened when the vessels
wer e approaching the harbor at Huron. The | aw judge concl uded t hat
appellant had violated 33 CFR 90.19, a regulation prescribing
lights to be carried on "canal boats" towed astern pursuant to
Great Lakes Rule 7 (33 U S.C. 256) and that he wongfully failed to
conply with the requirenents to keep a proper |ookout in Rule 28
thereof (33 U S C 293). He thereupon inposed a suspension of
appellant's I|icense and seaman docunents for 3 nonths in
conjunction with a probationary suspension for 6 nonths.*

The Commandant, on review, nodified the initial decision in
hol ding that appellant violated Rule 6, requiring that "any vessel
being towed shall carry side lights," rather than the regulation
inplenmenting Rule 7; that no statute or regulation required the
stationing of a | ookout, but this was nevertheless a
"wel | -established rule of navigation;" and that appellant was
"guilty of failure to maintain an adequate |ookout under the
ci rcunst ances. " He also vacated the order as it applied to
appellant's docunent while affirmng it wth respect to his
i cense.

In his brief on appeal, appellant contends that (1) the
specifications of msconduct did not conform to regulatory
requirenments and failed to apprise himof the offenses charged; (2)
there is no requirenent for display of lights on barges towed on
the Geat Lakes; (3) there was no requirenent for placenent of
lights on the barge in this instance because of special
circunstances; and (4) there was no |ookout failure "since the
crui ser that was to be seen was indeed actually seen.”™ Counsel for
t he Commandant has filed a reply brief urging our affirmance of the
sanction.?®

Upon consideration of the parties' briefs and the entire
record, the Board concludes that the findings of the |aw judge are
supported by substantial evidence which was both probative and
reliable, and we adopt those findings as our own. The concl usions

“The latter suspension would be enforced only in the event
of a further charge under 46 U S.C. 239 being proved agai nst
appel lant for acts commtted during the 3-nonth actual suspension
or the ensuing 15-nonth probation peri ods.

SAppel lant also filed a response to the Commandant's reply
brief containing further argunent on his first contention. This
has been considered as a suppl enentation of appellant's brief.
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of the law judge and the Commandant are affirnmed with nodification
herei n. Moreover, we agree that the sanction is warranted for
appel l ant's m sconduct under the circunstances of this case.

Appel l ant's argunent concerning the pleadings is founded on
the assertion that his hearing before the law judge was a
quasi -crimnal proceeding. He cites Fredenberg v. Witney, 240 F
819 (W D. Wash. 1917) and Benson v. Bulgar, (9 Gr. 1920), which
held that the sanctioning provisions of 46 US. C 239, as
originally enacted in section 4450 of the Revised Statutes, are
penal in nature. These precedents are anomalous in |ight of
subsequent judicial precedents which are nore authoritative. A
Suprene Court decision in 1938 described the revocation of |icenses
generally as a sanction "characteristically free of the punitive
crimnal elenment."® The renedial nature of suspension and
revocati on orders has since been recognized in a nunber of Federal
court decisions.” Cearly, the objective of present-day orders
i ssued pursuant to 46 U S.C. 239 is not to penalize the |icense
hol der for comm ssion of an offense against the law. It is evident
fromthe Commandant's regul ations, authorized "to secure the proper
adm ni stration" of section 239,88 that proceedi ngs agai nst maritine
licenses are indicated chiefly to maintain the standards of
conpet ence and conduct essential for safety of life and property at
sea.?® Consistent with this declared purpose, neither crinna
procedures nor penal sanctions are involved in this case.

Appel lant clainms that the specifications nust contain the
specific statutory or regulatory provisions under which he is
charged. W disagree. M sconduct under 46 U S. C. 239 includes the
breach of any rule under the general maritine |aw or standard of
conduct customarily observed by mariners in the interest of safe
navi gation.® Here, the Great Lakes navigation rules were cited in
the specifications as a general body of |law requiring that there
be navigation lights displayed on the barge and that a | ookout be
stationed on the tug during a voyage on Lake Erie. Appellant was
apprised at the outset of the hearing that the specific provisions

®Hel vering v. Mtchell,. 303 U S. 391, 399, 58 S. C. 630,
82 L. Ed. 917, 922.

‘See cases collected in 1 Davis, Adm nistrative Law Treaties
8§2.13; Kent v. Hardin, 425 F. 2d 1346, 1349 (5 Cr. 1970).

846 U.S.C. 239(j).
946 CFR 5. 01- 15, - 20.
1046 CFR 5. 05- 17(b)



were Rule 7 and 33 CFR 90.19 pertaining to lights and Rule 28 on
t he | ookout issue (Tr. 10-11). It is apparent that he was given
tinely notice of the matters of fact and | aw being asserted by the
Coast Quard as required by the Adnministrative Procedure Act.!! W
find that the specifications conplied with regul atory requirenents?!?
and there is no showng that appellant was either msled or
surprised concerning the issues actually Ilitigated. Hs first
contention is therefore rejected.

Appel l ant's next contention concerns the reference to "canal
boats" in 33 CFR 90.19. The termis derived from Geat Lakes Rule
7 which provides that lights for canal boats shall be regul ated by
t he Commandant of the Coast CGuard. |If they are towed astern, the
applicable regulation is 90.19; if pushed ahead, it is 90.19a. The
| atter section defines the term as including "barges, scows, and
other craft of nondescript type." Although section 90.19 contains
no simlar definition, we agree with the law judge that the two
regulations are in pari materia and should be construed together
(I.D. 3-6). It follows that we regard section 90.19(a)(1l) as
requiring lights aboard THE CLYDE for the voyage in question,
consisting of "a green light on the starboard side, a red light on
the port side and a small bright white light aft.” In addition
Great Lakes Rule 6, requiring "any vessel being towed" to carry the
identical systemof |ights, was obviously applicable to THE CLYDE
in this case, as held by the Commandant,®® Finally on this issue,
the law judge reflected general maritime law in finding that
al though towing lights were displayed on the SACHEM appell ant
breached an equival ent duty by tow ng the unlighted barge "in the
path of other vessels, at night."* In our view, these holdings are

115 U.S.C. 554(b)(3). See Conmandant v. Reagan, 1 N.T.S. B
2193, 2195, (1970).

12The facts constituting each of fense, the date and pl ace of
their conm ssion, and the jurisdictional basis for proceeding
agai nst appellant's license, (viz., 46 U S.C. 239 and regul ati ons
pronul gated thereunder) were set forth in the Coast CGuard's
pl eading, as required by 46 CFR 5.05-17(b).

BAppel l ant' s argunent that he cannot be found guilty of
violating this statute since it was not alleged in the
specifications is also founded on the Fredenberg case, supra. It
i s anot her aspect of the penal conception of this proceeding
whi ch we have rejected as outnoded if not obsol ete.

¥The Ernest A Hamill, 100 F 509, 511 (N.D. Wash. 1900).
See cases collected in Giffin, The Anerican Law of Collision 8
91.
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sufficient to show the existence of the requirenment for lights
aboard barges towed on the G eat Lakes.

The third contention is that 25-mle wnds and 4 to 6-foot
seas during the voyage were "special circunmstances” which excused
the failure to place lights on the barge. W may disregard the
Commandant's finding that "Once the tug and barge were clear of the

slip [at Marbl ehead], the immedi ate dangers... termnated" (C. D
7). The time in question was when the barge was still berthed at
the slip. As found by the |law judge: "There was no expl anati on as

to why the portable lights [carried] aboard the SACHEM [were] not
passed by neans of a heaving line to the [ SACHEM s crewren who
were] on the barge at the tinme the tow ng brindl e had been passed”
(I.D. 19). The same weather conditions prevailed at this tine.
However, the record does not indicate that the task of passing the
portable lights to crewren of the barge presented an immedi ate

threat to safety. | f such were the case and the crewren had
returned to the tug without placing the required lights on the
barge, then the voyage should have been delayed until weather

conditions permtted themto do so. W perceive no circunstances
in which the performance of this task before undertaking the voyage
woul d be excused.

The absence of a | ookout on the SACHEM is not a statutory
fault. In accordance with Rule 28, appellant was nonethel ess
responsi ble for the "Consequences... of any neglect to keep a
proper |ookout... [as] required by the ordinary practice of seanen,
and by the special circunstances of this case." Odinarily, the
| ookout is stationed for purposes of forward observation.?®
However, the obligation to keep a proper |ookout "involves
vigilance in every direction in which danger may be expected to
arise...."1 Appellant's argunment that the |ookout function was
being perfornmed is based on the testinony that a cabin cruiser was
si ghted crossing between the tug and barge about 20 m nutes after
departing from Marbl ehead (Tr. 30). It was also testified that
this cruiser proceeded safely on its course over the sl ackened
towine (Tr. 50-3). Al though coincident in tine, no one aboard the
SACHEM observed a cabin cruiser colliding with the barge, an event
whi ch is unquestionably established by the fact that a survivor
clinbed on the barge after the collision and remined there
unobserved for alnost the entire 2-hour voyage to Huron (Tr. 28).
Moreover, this was a chance sighting whereas the | ookout function
required constant vigilance.

Commandant v. Chapnan, N.T.S.B. Order No. EM 56, adopted
January 25, 1977, p.6.

¥Giffin, supra, 8§ 108.



Crcunstances attending this tow ng operation presented grave
risks to other vessels "properly on the nautical road" (I.D. 19).
Consi dering the 500-foot separation between the tug and barge, the
difficulty of checking the forward nonentum of the barge |aden with
stone (Tr. 54) in an energency, during a voyage at night with the
barge both wunlightened and unmanned, we have no hesitancy in
finding that a stern | ookout was required on the SACHEM 7 Yet no
| ookout was posted either forward or astern (Tr. 28-9). It is
undi sputed that three of the four persons who perished actually
survived the collision and were clinging to weckage parts in the
water (Tr. 127). The fact that these survivors were not rescued is
one of the consequences of the failure to station a conpetent
| ookout astern during the voyage. In assessing sanction, we regard
the suspension order as excessively lenient for the acts of
m sconduct proved.

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it hereby is denied; and

2. The order of suspension entered by the |aw judge, as
nodi fi ed by the Conmandant, be and it hereby is affirned.

TOOD, Chairman, BAILEY, Vice Chairman, MADAMS, HOGUE, and
HALEY, Menbers of the Board, concurred in the above opinion and
or der.

Y"The precaution taken of training a floodlight and
searchlight on the barge was no adequate substitute, particularly
in view of the law judge's finding that "these lights illum nated
the water about 20 or so feet aft of the tug, but not the barge
at the time of the casualty" (Tr. 96, |.D. 20).
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